If you have chosen to read this book, you are
probably an entrepreneur thinking of joining the exciting
ranks of Network Marketers involved in the Multilevel
Marketing lifestyle. Perhaps you are attempting it for
the first time, or are a long time MLM’er who has
decided to throw your hat into the ring and start your
own company. It is an industry that can be lucrative, as
well as stimulating. It is an industry that can be
frustrating, as well as frightening. One thing that it is
not though, is an industry that can be boring.

Laws change in this arena all the time*, as the
government tries to find new innovative ways of
regulating and controlling the entire industry. The
world of MLM’s is both exciting and full of regulatory
peril at the same time. Having just gone through one of
the most horrendous regulatory attacks on an MLM in
the history of this country, | decided it was time to put
some of my observations and strategies into a form that
could hopefully help others become better prepared and
more knowledgeable when thinking about starting up an
MLM; or more “compliance minded” in operating an
existing company. | also thought that for the person
who merely wishes to join an MLM as a distributor, it
might be nice to know what the company needs to do to
last for the long haul.

! As an indication of the rate at which laws change in this arena, as
I was finishing this book, I received a letter from the Attorney
General’s Office in Florida indicating a new change in their
business opportunity statute; as well as a call from the Attorney
General’s Office in California indicating an increased awareness on
the State’s behalf with regard to regulating MLM’s.



As witnessed by all in the recent all-out
government attack on the “TRAVEL MLM’s”, in what
was called Operation “Trip-Up”, the power of
government goes beyond that which was previously
imagined by the MLM industry. Now, more than ever
it is extremely important to make sure that all steps are
taken to insure, prior to opening the doors for business,
that the possible safeguards are in effect for all scenarios
that may or may not arise. It may cost more in initial
legal costs, start up costs, and time concerns; but it sure
beats working your tail off to be successful, only to have
the government take away everything you have worked
for, without the benefit of a fair fight.

I have broken this book down into many chapters
that represent individual areas of concern for a new
MLM. | have chosen to write this material for the
benefit of the layman, those entrepreneurs interested in
the MLM industry, not for the benefit of an attorney. |
have tried to keep the language and explanations as
straight forward as possible, in some cases utilizing a
worst-case scenario standpoint. 1 would much rather see
you be scared into doing something extra, than not
taking adequate steps to protect yourself because you
feel it may not be necessary.

This book is not meant to be the end-all
reference with regard to starting an MLM, quite to the
contrary, | strongly recommend that before embarking
on a new venture, you contact an attorney and get
specific advise in line with the product or service which
your MLM will offer. Do not take the legal
requirements lightly, and whatever you do, don’t make



the mistake of jumping in without legal advice, under
the guise that “after we start to make money we will
correct any problems that we may have”. As you will
see as you read on, this attitude may prove deadly.

The important thing is to make your idea become
a successful reality. Do it right the first time! | hope
that the material in this book will be of some assistance
to you in creating and implementing a wonderful new
venture; or assist you in improving an existing company;
or still yet showing would be MLM’ers that perhaps this
is not the way to go for them and saving them the
headaches and heartaches of an unsuccessful venture.
Believe me, being successful in Network Marketing is
no different from being successful in traditional
business, it takes hard work and dedication, and many
more fail than are success stories. Good luck to you in
this arena or any other that you choose.



INTRODUCTION

“Times they are a changin’.”” Until recently,
thanks to the long expensive battles of Amway, the
MLM industry has had a relatively straightforward set
of rules to follow. Recent cases and administrative
battles have shown that the rules either no longer apply,
or are being interpreted as harshly as possible against
the MLM’s.

And it gets worse! In a recent battle in which |
was personally involved, the Federal Government,
through the Federal Trade Commission, filed a lawsuit
against the Multilevel Travel Networking company,
World Class Network.

World Class Network was a company started in
March 1995 by a group of experienced entrepreneurs
and network marketers. These exciting individuals saw
an opportunity in training people to be travel agents, and
providing a travel agency through which the distributors
could book travel. The company was started out as an
idea without much financial backing. The founders
were counting on the “sizzle” of the product and the
industry to get the ball rolling. And roll it did! Within
12 months of opening the company moved into a
beautiful new office building, had two successful
conventions, was booking in excess of $1,000,000 a
month in travel, and had over 10,000 distributors.



The next year was just as exciting and the
growth was even more incredible. The company was
taking the country by storm. One week before their two
year anniversary convention, which was expecting some
8,000 participants in San Francisco, the company could
boast of two office buildings, over 100 employees,
53,000 distributors (of which over 20,000 were active in
the business), and over $1,000,000 a week in travel
bookings. World Class Network had captured the
attention of the network marketing world! They were
one of the most dynamic MLM’s in history, with a
product that people truly wanted, the future looked
great. Unfortunately this success had also captured the
attention of the traditional travel industry, which had
been hard hit recently by tremendous cutbacks in
commissions by the major airlines and which did not
like the aggressive competition posed by World Class
Network. The traditional travel industry captured the
attention of the government. And this is where the story
turns sour.

The claims of the FTC, in its lawsuit, were that
the company misrepresented the travel benefits, which a
distributor would be able to receive; that the company
misrepresented the earnings potential of distributors;
and that the company misrepresented the quality of its
training materials. The FTC asked that all assets be
frozen and taken over by a court appointed individual,
known as a receiver, to run the company. The FTC
reasoning for such a drastic measure was that they
feared the officers and owners would flee the country
with the money. All of the officers and owners had



lived in the area and been active in the community for
over 20 years.

By court order without any notice to the
company or a hearing in which the company was
present, the FTC was able to procure a court appointed
receiver to take over the company and all its assets.
Additionally, they froze the personal assets of all the
owners and officers of the company; even those assets
that the owners and officers had obtained many years
prior to being associated with the World Class, even
those they had obtained prior to any involvement in the
MLM industry. Everything that the FTC asked for was
granted, and all this before the company or the
individual defendants had even seen the lawsuit or
known of its existence.

But that is not the worst of it, they did all of this
without so much as a warning. The government agents
and the receiver showed up at the company’s door one
beautiful morning, fired all the employees, rummaged
through all the desks and personal belongings, fired the
company attorneys, and began preparing a report on the
company for the court. Additionally, the government
agents went through all company documents attempting
to make a case their case. The United States doctrine of
innocent until proven guilty did not apply. Because the
company was not “traditional” in the sense of corporate
America, guilt was presumed and proving innocence
was left to the company owners. Meanwhile the
company was shut down and all sales activities ceased.
The company, as well as the individual defendants, was
not allowed to withdraw money to defend themselves,



while the government was free to dig through all of their
corporate documents to attempt to make a case.

But wait, there is more! Any of you familiar
with the marketing plans and complexity with which
MLM’s do business will appreciate the next bit of the
story. These same government agents and court
appointed officials, who had no familiarity with MLM’s
or this company in particular began diligently digging
through the corporate records. They worked tirelessly,
day and night. During the span of three days of looking
through the desks and files of the employees, they came
to the startling conclusion that the company should be
liquidated and that it could not make it if it was required
to operate legally.

These findings were reported to the Court at a
hearing to decide the fate of the company. Remember,
no illegal activity had ever been proven against this
company, in fact this was the first time that the company
was able to appear in court to defend itself. Remember,
however, that the company attorneys had been fired and
it was the attorney that was hired to replace them that
submitted the report, which condemned the company to
the court. The Court went along with the report in its
entirety and ordered the company to remain shut down
and under the receiver’s control pending further
hearings.

Besides the company owners and officers,
individual distributors who had been with the company
since the very beginning were also named as defendants
in a companion case filed by the State of California.



Their personal bank accounts were also frozen, again
without notice to the individuals. Some of these
individuals bounced checks that they had written to buy
groceries the day before their accounts were frozen. As
of the date of this writing, some 5 months after the
seizure,” the lawsuit against these individuals has yet to
be settled and their accounts are still frozen.

The company was, however, after grueling heart-
wrenching months of battle, able to settle the matter
with the government with no admission of guilt. In
order to settle and regain control of the company, both
the individual owners and officers as well as the
corporate entity, were required to pay substantial
monetary sanctions in excess of $3,000,000 and forced
to enter into permanent injunctions, which modified the
way the company could do business. The money that
was paid was earmarked for the payment of vendors and
creditors bills, as well as the payment of commissions to
the hard working distributors. When World Class
reopened its doors, thousands of these people, including
employees, distributors, creditors, and vendors, stood by
the company and waited for it to rebuild.

World Class, however, suffered more than just
from the financial penalties levied by the government,
they suffered a tremendous loss of reputation and
momentum. Several weeks after reopening their doors,
they were forced to shut down permanently for lack of

2 As of the date of print of this book, 8 months after the seizure,
the accounts of four of these individuals are still frozen, and 3
additional defendants have recently been named by the State of
California.



finances. Vendors and distributors were left without
payment for services or commissions.

All of these actions took place without so much
as a trial. Could the company have prevailed at trial, we
will never know. Could the company have survived if it
had fought the matter all the way through trial and won:
most definitely not! By the time the matter got to trial,
the company would have been closed down for an
incredible amount of time, and would have lost any
chance of survival. Would the company have
realistically even been able to fight the matter through
trial: No, the government has unlimited resources, the
receiver appointed had recommended that the company
assets be liquidated, and the bank accounts were all
frozen and legal fees were not allowed for defense. The
attack of the government was well planned and was
carried out at full force. Win or lose the company stood
no chance.

So are you scared yet of the industry that you
have decided to embark into? Well it isn’t as bad as it
seems, this was not a typical case; in fact, it was the first
of its kind in the history of this country as far as my
research has been able to find. Since that time, another
similar attack was waged on another company which
subsequently also went out of business, but it is still a
rare occurrence. Network Marketing can be
successfully done, and you can certainly meet a lot of
interesting people. Remember nothing in life is free,
and nothing helps make things easier than hard work
and preparation.



So, let’s get busy. You come up with an idea,
you have a product that will revolutionize the planet;
you know a way to do something that has never been
done before. | have heard it all before. Every product
that | have seen in this industry is already in existence.
Every marketing idea is similar to one that already
exists. What | am trying to say is simple. Don’t think
for a minute that what you are doing is so much better
than anybody else is, and that you won’t have to work
hard to make it work. That just is not the case, there is
no substitute for hard work and preparation, | can’t
emphasis this point enough.

So, let’s look at some of the legal pitfalls and

hurdles that you may encounter and how to both protect
yourself from them and avoid them all together.
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LEGITIMATE NETWORK MARKETING
COMPANY VERSUS AN ILLEGAL
PYRAMID SCHEME

This is the first area that an MLM will normally
fall under attack from government agencies. Because of
the actual structure and the checkered past of MLM’s
the various Attorney Generals are quick to label all
MLMs illegal pyramid schemes. This is clearly not the
case.

Let me begin this discussion with an evaluation
of the two entities with comparisons and contrasts as
approached from the standpoint of a consumer and then
follow it up with a discussion of how a company can
prevent itself from falling into the pyramid scheme trap.

Telling the difference, as a consumer, between
these two entities can at times be extremely difficult.
Often an illegal pyramid scheme will be like a wolf in
sheep’s clothing and sucker many a good shepherd
unwittingly into its trap. On the other hand, it is
estimated that over 10 million Americans make an
income from these legitimate business opportunities. In
1988 the United States Department of Commerce
estimated that independent salesmen and saleswomen
contributed over $9 billion to the economy of this
country, and the numbers have steadily risen since than.
By the same token, consumers lost untold millions of
dollars at the same time in illegal schemes. The moral
of this story is be careful, but do not be afraid. Learn to
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tell the difference between a scam and a good business
opportunity; avoid the former and embrace the latter.

Let me begin by explaining how a typical illegal
pyramid scheme * operates. To get into the program you
may have to pay anywhere from a few hundred to a few
thousand dollars. For your investment, you buy a
position on the bottom level of the pyramid. Usually,
half of the money, which you invest goes to the person
directly above you in the pyramid and the other half
goes to the person at the very top of the pyramid. When
the person at the top of the pyramid makes a profit of
typically 16 times the initial investment* he or she is
removed from the matrix and the next two people move
up to the top. This occurs because the first level will
have one person, the second level two people, the third
level four people, the fourth level eight people, and so
on and so on. At this point, for them to get their money
and move off the matrix, 32 people would need to come
into the program at the level under you. They would
then move out and the level of four would move in, this
time needing 64 people to move the next level up. By

® The structure of the company does not dictate whether it is an
illegal pyramid scheme or not. Do not be discouraged by people
who tell you that the legitimate multi-level marketing program in
which you are involved is a pyramid because the way it is set up to
look. The United States Social Security program is a pyramid in
structure, but is clearly not illegal, although younger Americans
may wish it was.

*In this type of program, | am reluctant to use the term
“investment” because an investment usually contains an element of
calculated risk on the investments potential, in an illegal pyramid
scheme there is no calculation required, merely a very real risk that
you will lose your money.
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the time it got to you at the level of 16 people, 512
people would have to be under you, of which 256 would
be at the bottom and would have made nothing. If you
are right at the top of the pyramid, you can see how
these schemes are money makers. That is until the
operators get caught and prosecuted. That’s right,
prosecuted, illegal pyramid schemes is a crime in all 50
states. For a visual explanation of how these programs
operate see illustrations 1 and 2 below.
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The reason this type of program is illegal should
be obvious to all; by the very nature of its plan it must
fail, it provides no marketable product or service and no
function other than to bring in other people at the
bottom. Without new people throwing their money in
an illegal pyramid would fail. As the supply of people
dwindles, the people at the lower levels of the pyramid
who have invested their money are left holding the bag.
An empty bag at that!

The Direct Selling Education Foundation in
Washington D.C. in cooperation with the National
District Attorneys Association Economic Crime Project,
in 1991 put together a very handy little pamphlet
entitled Pyramid Schemes: Not What They Seem. This
pamphlet provides the best definition that | have seen
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for distinguishing legitimate business opportunities in
multi-level marketing and illegal pyramid schemes.

The pamphlet defines and describes multi-level
marketing as “a popular way of retailing in which
consumer products are sold, not in stores by sales clerks,
but by independent businessmen and women
(distributors), usually in customer’s homes. As a
distributor you can set your own hours and earn money
by selling consumer products supplied by an established
company.

In a multi-level structure you can also build and
manage your own salesforce by recruiting, motivating,
supplying and training others to sell those products.
Your compensation then includes a percentage of the
sales of your entire sales group as well as earning on
your own sales to retail customers.”

To distinguish: an illegal pyramid scheme, which
is disguised as a multi-level company may possess
similar characteristics, however, there never is much
effort put into the actual marketing of the products. All
or most of the money is made in the recruitment of new
distributors, and new distributors are encouraged to
purchase large quantities of inventory. Typically, the
product purchased has little or no value, or is extremely
overpriced. Many times the product itself is a fraud,
such as numerous miracle cures, lotions and ointments;
products that without the pyramid aspects of the
company would truly serve no legitimate market. These
products generally find themselves in a garage
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somewhere with no actual use other than frontloading®
individuals for financial gain at the top of the pyramid.

Pyramid scheme promoters are good! They
know how to get you excited and make you think that if
you do not act today the deal will be gone tomorrow.
They know how to convince you to put up big bucks to
make your fortune quick. Be careful, be very careful.

It may not be easy to differentiate a legitimate
company from an illegal scam. The Federal Trade
Commission suggests seven (7) tips to consider when
considering joining a multi-level marketing plan to
assist you in determining if it is legit or not. These tips
are really broad and in some cases may deter you from
joining a legitimate company, but the position of the
FTC in offering these tips to the public is that it is much
better to be safe than sorry. | add an eighth tip at the
end that | feel is far more important than the other seven.

The FTC tips are as follows:
1. Avoid any program that includes

commissions for the recruitment of
others. If a plan offers such a

> Frontloading is a term used to describe inventory loading to new
participants. Traditionally it is done as a high-pressure sales pitch
that by purchasing large quantities of inventory, which you may not
want you have a better chance of advancement and higher
commissions. In reality what it does is enables the seller or sponsor
to make greater commissions on your joining and leaves you with a
garage full of shampoo or thigh cream.
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commission, it is against the law in
all states.

2. Avoid programs that pressure new
distributors to purchase large
quantities of inventory or small
amounts of very expensive inventory.

3. Avoid programs that boast that you
do not personally need to make any
retail sales to make money, merely
that you will make your fortune
through the work of your downline.

4. Watch out for miracle products.

Look for substantiation of claims. Do
not be afraid to ask questions. Don’t
forget the person on stage, or
soliciting you may make tremendous
claims of income potential and
product performance, but just because
he said it does not make it true.

5. Watch out for paid performers that
will give you stories of their
successes.’

6. Do not sign any contracts or give any
money to the promoters at any
business opportunity meeting or other

® Just last night, while | was up suffering from legal stress and
unable to sleep, I flipped on the television to see the infomercials
touting miracle products, real estate deals, and exercise products.
You’ve all probably seen them. Even knowing what | know, I have
to admit I was interested in hearing more; it all sounded so good,
and for the first time in my life | stayed awake until the end. Then
to my amazement a disclaimer came on the screen telling me that
the participants in this particular infomercial were paid actors and
not even participants in the program. Be careful!
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high-pressure meeting. Ask a friend
or a lawyer if you are not sure. Do
not rush into it. Make a list of
questions you might have and get the
answers before signing on the dotted
line.

7. Check the company out. Ask around.

I consider suggestion number six to be the most
important of all of the suggested tips of the FTC. Take
your time. My philosophy is that if it is a good deal
today, it will be a good deal tomorrow. Now for my
eighth tip, which I consider to be of importance far
above all the others and of importance in dealing with
the other seven. Use common sense! There is no
substitute for a little bit of old fashioned-look before you
leap-common sense.

Take your time and find a deal that is suited for
your needs and interests. Do not jump into a deal with
promises of no work and great fortune. Remember the
old adage, if it looks too good to be true, it probably is!

These are fine guidelines for an individual
thinking of becoming a distributor but what do you as a
company do to keep yourself from obtaining the label
“pyramid”?

First, do not pay any commissions for the
recruitment of individuals into the program. It is
acceptable to charge a one-time at cost distributorship
fee, but it is not acceptable to pay any commission on
this fee. This fee can be used for some type of packet
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explaining company procedures, sales aides, or other
training materials. Generally, the lower this fee the less
scrutiny, which you will be under from regulatory
officials.

Second, require that your distributors make retail
sales in order to earn commissions. This is a key
element used by regulators in distinguishing between a
legitimate MLM and an illegal pyramid. Retail sales do
not include items sold to others within the program or to
others as a means of inciting them to participate in the
program.

It is also arguable as to whether or not sales
made for personal consumption may apply as qualifying
sales. The case law seems split on this issue, with the
recent trend towards stating that a small amount of
personal consumption sales may apply, but anything
beyond what the jurisdiction considers reasonable will

not apply.

The rule established in the Amway litigation and
with subsequent modifications since is that a distributor
must do approximately five (5) separate retail sales
monthly to persons outside of the distributor base in
order to qualify for commissions or bonuses. This rule
was very specific to the nature of the Amway business,
however, and does not apply across the board to all
companies. Depending on the product and the cost there
have been and will continue to be exceptions to this rule
in the number of retail sales required, but there is little
chance of ever surviving scrutiny with no retail sales.
Remember that sales to existing distributors or sales
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made to persons becoming distributors at the time of
purchase do not qualify for retail sales.

Next, establish a 70% rule, meaning that no
distributor may purchase additional products unless they
attest that they have sold at least 70% of all products
previously purchased. This helps in several ways, it
avoids refund requests from persons with garages full of
products, and it shows regulators that retail sales are
being made by the distributors and that the company is
acting responsibly not to overload distributors with
inventory.

It may be a good idea to voluntarily set up a
program in which the company randomly verifies the
information contained in the distributors 70%
attestations. Perhaps a random sampling of 1% of all
reorder forms each month. This is a good idea because
in case of any investigation, the company will be able to
show the investigator that the company has indeed not
only implemented programs to insure that distributors
are not “stocking up” on products merely to obtain
commissions, but also that the company has
implemented procedures to insure that the information
obtained from distributors is correct. This small step
will go a long way towards keeping your company out
of trouble. Many cases have been settled by either
judgment or consent decree by the companies that have
included a requirement that the 70% rule be followed
and randomly verified by the company; take the
initiative and make your company a good example by
verifying information before you are forced too. It may
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prevent you from ever getting into a position of being
forced to.

Finally, one important rule that many companies
fail to follow that ends up being their Achilles heal. Do
not disguise a recruitment fee as a product sale. What
does this mean? It is really quite simple, do not have an
overpriced useless item that you sell to a person and in
turn they become a distributor of your products, and on
the sale of that item commissions are paid to the upline
distributor. This is nothing more than an attempt to
disguise a sham, you know it, I know it, and you had
better believe that the Attorney Generals know it. A
recruitment fee is a recruitment fee and attempts to hide
it will only end up getting you in more trouble. If your
company ideal can not survive on the strength of the
products, and needs the extra boost from recruitment
income, perhaps now would be a good time to rethink
your entire plan.

In line with that theory is the idea that you
should not have a required products purchase for
personal consumption or otherwise for distributors.
Recently the State of California filed suit against a
company for the operation of a pyramid scheme. One of
the allegations that seemed to cause great concern to
both the government and the judge in the case was that
distributors were required to make a purchase of
products directly from the company at least once every
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thirteen weeks in order to qualify to receive
commissions. ’

The key is be real: real products, sold by real
distributors, to real consumers. Those three ingredients
will keep you out of real trouble.

" Interestingly, this company was a binary marketing plan that sold
multiple “business centers”, this represents a practice that appears
to be the hot topic among regulators and | expect to see numerous
additional lawsuits filed shortly against binary marketing plans that
sell multiple “business centers”.
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BUSINESS OPPORTUNITY STATUTES

All Network Marketing companies sell a
business opportunity, namely a program that enables an
individual to become an independent distributor and sell
company products or services.

This is why the second most common area® in
which a state will attack an MLM is through a statute
commonly known as a business opportunity statute.
These statutes were originally designed to protect the
consumer from frauds perpetrated by scam artists
dealing in illegal schemes. Some of the common
schemes were vending machine scams, pyramid
schemes, and chinchilla harvesting scams. These types
of scams and many others gave rise to a new type of
law, which required sellers to register with the state and
follow certain complex guidelines. Compliance with
these statutes generally requires lengthy disclosures and
documentation. These disclosures go both to
information regarding the company and the individual
principles of the company. They also require extensive
descriptions of the products or services offered by the
company and the likelihood of obtaining profit, and
percentages of those who have. Generally these statutes
have a certain “investment” threshold that makes
registration necessary. Today these thresholds range
between zero and five hundred dollars. The idea behind
these statutes is that for the theory “buyers beware” to

& Almost inevidably any lawsuit filed by a State that has a
Business Opportunity statute will include both pyramid allegations
as well as Business Opportunity allegations.
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apply, the buyer must be given the truth to be aware to
beware. The disclosures required by the business
opportunity statutes give enough information that if
someone purchases the product and later is unhappy or
dissatisfied, the excuse of “l was lied to” is not
available. This type of statute is helpful to both the
consumer, the various states, and believe it or not, the
legitimate MLM.

I know what you are thinking, and wait until you
read the details. How can a cumbersome law packed
with disclosures be of benefit to my MLM? The answer
to that question is two-fold. First, if you have a quality
product and nothing to hide, it protects you from
unscrupulous consumers and scam artists who will do
anything to get either a quick buck at your company
expense or get undeserved refunds by threatening
regulatory complaints. The second, your company’s
registration and compliance with these statutes provides
a healthy relationship with the regulatory agencies,
which will save your company from headaches the likes
of which you have never experienced.

So, if it can help the company why not register?
The answer to that is simple and yet complicated at the
same time. First, because it is expensive and time
consuming. Second, because it requires a company to
distribute several documents, wait to get paid, and slows
momentum. These are the simple reasons for not
wanting to register. The more complicated reason is
because most MLM’s like to model themselves after
traditional Direct Sales companies. Direct Sales
companies do not have to register to do business in each
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and every state in which they do sales, merely in the
state in which they are domiciled. An example of a
traditional Direct Sales company would be a mail order
catalog company that maintains an office and a
warehouse somewhere, but sells all over the country, if
not the world. For an MLM being classified as a direct
sales organization provides for much less visibility in
the regulatory eye and seemingly less scrutiny. In some
cases this classification may fit the MLM, but in most
cases it does not.

So, let me say very simply, the first rule of legal
compliance for an MLM; IF THERE IS A QUESTION
OF WHETHER A PARTICULAR LAW APPLIES OR
NOT, ASSUME THAT IT DOES APPLY, AND IN
THIS CASE THAT MEANS REGISTER. Do not risk
regulatory action or lawsuits because you were on the
edge. “ 1 didn’t know”, is not an excuse, and they won’t
believe you if you use that excuse anyway, even if you
truly did not know. The traditional approach for
MLM’s is to not register with business opportunity
statutes, and in most cases | thoroughly agree with this
philosophy, because as you will see in the specific
discussion of the SAMP Act that follows, most MLM’s
do not fall under the registration requirements of the
Statutes. What | am really trying to tell you is, that it is
important to have an attorney completely screen your
materials for any potential problem areas, solutions, or
registration requirements before it is too late. Usually
this means getting everything checked out prior to
starting your business, or very soon thereafter so that
changes may be made if necessary when least visible
and least damaging.
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There is heightened pressure on the state
legislators in several states that do not currently have
Business Opportunity Statutes to enact them, and many
more may soon follow those that already exist.
However, just because you do business in a state that
does not have a Business Opportunity Statute, beware,
you may be doing business with individuals in states
that do have Business Opportunity Statutes and you will
fall under the jurisdiction of those states in those
instances. This is a matter that most companies tend to
initially take for granted, inquire as to all potential
hazards in other states other than your own.

I will address the more prevalent requirements
below, with the assumption that your company must
register’, by way of a detailed discussion of the
California Seller Assisted Marketing Plan Act (SAMP).
The reason for my choosing this particular Act is that it
to date is the most onerous of the Business Opportunity
Acts in the country. Although the individual states Acts
vary slightly from that of California, if you can meet the
requirements of California then you can be virtually
assured of meeting the compliance requirements in any
other state. This is not to say that you do not need to
register with the other states, in many cases your
company may need to register in each and every state in
which it does business.

°® Remember, as | said earlier, | agree that most MLM’s do not
need to register with the various Business Opportunity statutes,
however, | would rather take the worst case scenario approach and
be safe.
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In fact, recent lawsuits filed on behalf of various
states against companies not located within their borders
allege violations of the particular States business
opportunity statutes. The frightening thing about this
trend is that if your independent distributors are doing
business in a state that the company is not doing
business in and violate that state’s business opportunity
act, the states have recently taken the tact of attempting
to hold the company liable. Unfair as it may seem, it is
happening, and whether warranted or not, becomes an
expensive legal battle to prove your company’s
innocence.

I am not sure if the unscrupulous distributor
problem can be avoided any way other than company
registration in each and every state where a business
opportunity applies, and in reality that approach is not
feasible for a start-up company. Remember, as hard as
you may try, you can not control your independent
distributors. It is naive at best to believe that all of your
distributors are going to be honest, and it is worse than
naive to think that you as a company or an individual
can control their actions. Really the only way for a
company to protect itself, is to have a strong compliance
department and quickly and judiciously dishing out
appropriate discipline to distributors that break company
policy™. Make the independent distributors take
responsibility for their own actions, just as they expect
the company to take responsibility for quality products
and on time, correct commissions checks.

10 This issue will be discussed later in some detail.
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Now let’s take a detailed journey through the
maze that is the California SAMP Act and its
requirements. Take a deep breath because the water is
deep ahead!
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CALIFORNIA SELLER ASSISTED MARKETING
ACT (SAMP)

First let me begin with a brief description of the
purpose of the SAMP Act and the various other business
opportunity statutes throughout the country. The states
feel that often purchasers of seller assisted marketing
plans (in most cases known as home-based businesses
for entrepreneurs) are inexperienced in business matters
who use their life savings or a large portion of their
savings to purchase the opportunity in the hopes that
they will earn a substantial income. Illegal entries into
the field seem to prey on the elderly who are on fixed
incomes, or the gullible that believe that they can get
rich doing absolutely nothing.

With these concerns in mind the various states
adopted business opportunity statutes, that while
perhaps burdensome on the company, are designed to
protect the consumer. These statutes do so by relying on
the “buyer beware” principle. The statutes require
numerous disclosures, which provide each and every
purchaser with the information necessary to make an
intelligent decision regarding the business opportunity
being offered. They are also designed to protect the
consumers from overzealous independent sales persons
who may tend to overstate or misrepresent the products
or services which the business opportunity offers to
make a sale.
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WHEN DOES THE SAMP ACT APPLY?

The SAMP Act applies when any sale or lease of any
products or services, which requires an initial payment**
exceeding $500.00"2, but less than $50,000.00, which
will aid a purchaser or will be used by the purchaser in
connection with starting, maintaining or operating a
business, when the seller has advertised or in any way
solicited the purchaser and any one of the following:

(1) “If the seller has represented that the
purchaser of the goods or services will earn,
can earn, or is likely to earn an amount in
excess of the initial purchase payment”.
This is a very broad requirement and is the

1 The wording on the terminology at this portion of the act varies
from state to state, some say within the first six months, others say
initial payment, and still others make no mention of a time frame.
Although the California act says “initial payment” , the case law on
the issue is clear that initial payment can be anytime up to one year.
This is important to note for those companies thinking they can get
around the statute by lowering the start-up payment with plans of
additional payment requirements soon thereafter. One state has
gone so far as to use the terminology “when a person may purchase
in excess of $500 in the first six months”. This state does not even
require that a person actually spend the money, only that the
opportunity exists; to my knowledge this issue has yet to be
challenged by the state.

12 The threshold amount to trigger the various states acts vary
greatly, most range anywhere between $100 and $500. It is
extremely important to research and discover if there is a business
opportunity statute in the states you chose to do business and what
the threshold requirements are in that jurisdiction.
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(3)

area where most network marketing
companies find themselves falling within the
act and its registration requirements. It
basically can be applied to any earnings
claims made by the company or its
distribution force. Can earn seems to be the
catch phraseology, indeed in most companies
(not just within Network Marketing) a hard
working motivated individual can make
money, that representation, however phrased
or disclaimed is enough to meet this test for
registration requirement.

“If the seller represented that there is a
market for the goods or services, or a
market for anything made, developed,
grown, bred, produced, or fabricated, using
the goods or services™. This is another
tough area to escape. Simply put, why would
anybody become a distributor or purchaser of
a product or service represented as a business
opportunity if it has no market, it just makes
neither economic nor common sense.

“If the seller represented that they will buy
back, or may buy back any product made,
produced, fabricated, developed, grown, or
bred by the purchaser using the goods or
services purchased”. This prong is usually
only problematic in cases similar to the old
chinchilla cases, where the company sold
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you baby chinchillas; you were supposed to
feed, raise, and breed them at home, kill and
skin them, and sell the tiny pelts back to the
company for a profit. This business
opportunity was short lived as purchasers
realized how utterly disgusting the whole
ordeal was and demanded refunds. The
refunds did not come and the states took
action. It is not a common area of concern,
although unfortunately it was a major
component in the various states passing
business opportunity statutes.

Remember, however, that only one of the three
threshold requirements need to be met for the act to
apply to your venture. Okay, so assuming that your
business opportunity falls within the purview of the
statute; what is required of you? Business opportunity
statutes require that substantial information be disclosed
to the consumer, these disclosures generally require
several more pieces of paper be included with contracts
than one would find optimal for sales efforts.
Unfortunately, the success of your sales efforts is not the
interest of the regulatory agencies, and noncompliance
may prove fatal to a new business venture.

Before we take an in depth review of the
requirements of the SAMP Act, which again is
California’s business opportunity statute, let me caution
you that this may not be the exact requirements of the
business opportunity act where you chose to do
business. Although all of the statutes vary slightly, they
are likewise extremely similar.
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REGISTRATION REQUIREMENTS UNDER THE
SAMP ACT

Disclosure Statements

All states business opportunity acts require that a
disclosure statement be filed annually with the Attorney
General of that state. Most require a fee ranging from
$25.00 to $100.00. The cover sheet for the Disclosure
Statements is very similar from state to state. Of all the
requirements it is the easiest to follow; the states give
you the exact wording, the exact specifications and
require that nothing other than what is required by the
state appear on the page.

Under the SAMP Act, the cover sheet must read
as follows: [in at least 16-point boldface capital letters]
“DISCLOSURE REQUIRED BY CALIFORNIA
LAW.” Under this title[in at least 10-point boldface
type] the following statement must appear: “The State
of California has not reviewed and does not approve,
recommend, endorse or sponsor any seller assisted
marketing plan*3. The information contained in this
disclosure has not been checked by the state. If you
have any questions about this purchase, see an attorney
or other financial advisor before you sign a contract or
agreement.”

3 In many states the wording at this point is slightly different,
usually stating “business opportunity” in place of California’s
language, “seller assisted marketing plans”.
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This is the full extent of what may appear on the
Disclosure Statement cover sheet. There can be no
company modification, no letterhead, no company logo,
nothing but the bare bones required by the state. This
does not vary by state; all states with business
opportunity statutes require the same thing on the cover
sheet.

In addition to the cover sheet, the states require a
disclosure document be filed with the Attorney General
prior to any business opportunity sales. This document
must contain the following information:

1. The name of the seller, any name under
which the seller is doing or intends on doing business,
the name of any parent company that will engage in
business transactions with purchasers or accept
responsibility for statements made by the seller, or any
affiliated company that will engage in business
transactions with purchasers or accept responsibility for
statements made by the seller.

2. A statement of the initial payment to be paid
to the seller by the purchaser, or if no exact figure is
known, a statement of the approximate initial payment
charged, or the initial payment paid to a person for
inducing another to purchase. *As stated in an earlier
footnote, it is important to recognize that initial
payment is not limited to the payment made on the first
day. This was a tact tried all too often, and the
regulators caught on and put a stop to it. Arguably, One
hundred dollars a month charged for the first six months
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would create an initial payment of six hundred dollars
and trigger the act.

3. A full and detailed description of the actual
services the seller will perform for the purchaser.

4. When the seller makes any type of earnings
claims, or range of earnings claims, the disclosure
document must contain the following statement: “No
guarantee of earnings or ranges of earnings can be
made. The number of purchasers who have earned
through this business an amount in excess of their initial
payment is at least , Which represents
percent of the total number of purchasers of this seller
assisted marketing plan.”

5. A complete description of any training
promised by the seller, along with the length of the
training.

6. If the seller promises services to be
performed in connection with placement of equipment
or product at a location for sale (which often happens
with vending machine companies or more recently
Disney memorabilia), a statement listing the full nature
of the services to be performed and the nature of
agreements to be made with the owner or operator of
the location at which the products will be placed.
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If the seller represents in any manner that the
purchasers initial payment is in some manner protected
from loss or “secured” or that there is a “buy-back”
arrangement in place, the entire and precise arrangement
must be disclosed. This requirement is somewhat
ambiguous, as the states have recently attempted to
lump any refund policy into this category. This is
clearly against the purpose of the statute, as all good
companies have some sort of refund policy in place to
placate dissatisfied customers. It is a safe argument to
assume that “buy-back” refers to those companies
whose business opportunity contains some element of
production, fabrication, or growing, in which the
company promises to provide a market for the products
produced.

It is also a fair argument that the legislature
chose the term *“secured” to describe business
opportunities that had their basis in property rights or
other secured items. In both cases if the legislature
would have intended this paragraph to include all refund
policies, they would have used that terminology.

The reason for the importance of the
interpretation of this paragraph will become clear later
during the discussion of Restrictions on Representations
Allowed in the sale or lease of a business opportunity.

This is the full requirement of the disclosure
document that must be filed with the Attorney General’s
office. This document must be given to a potential
purchaser during the first visit with that individual.
There is additional information that must be given to a
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potential purchaser at least 48 hours before the
execution of any contract for sale or lease of a business
opportunity may take place, or before any money may
be received by seller, whichever occurs first. This
documentation is entitled “Seller Assisted Marketing
Plan Information Sheet”, and will be discussed below.
For purposes of economy the State of California, as well
as most other states, have allowed companies to
combine the information necessarily provided in both
the information sheet and the disclosure statement into
one document which shall be titled “DISCLOSURES
REQUIRED BY CALIFORNIA LAW.”
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SELLER ASSISTED MARKETING
PLAN INFORMATION SHEET

The Information Sheet, that must be provided to
potential purchasers at least 48 hours™ prior to any
contract being entered into or any money being paid by
the purchaser to the seller, requires substantially more
information be provided to the seller than that which is
required in the disclosure statements described above.
This information sheet basically consists of a thorough
history of the company and its’ principle personnel.

The Information Sheet must contain the
following information:

1. The name of and the office held by the
officers, directors, trustees, and partners, and
the names of individuals who have
management responsibilities in connection
with the seller’s business activities.

2. A statement as to whether any person listed
in the section above has ever been (a)
convicted or pled guilty or no contest to a
felony or misdemeanor charge if the felony
or misdemeanor involved a violation of the
SAMP Act, fraud, embezzlement,

4 Again, this is a requirement that varies state to state, for
instance, the requirement in Florida is 72 hours. | believe Florida’s
to be the longest waiting period.
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misappropriation of property, or conversion;
(b) been held liable in a civil action or
entered into a judgment in a civil action if the
action alleged a violation of the SAMP Act,
fraud, embezzlement, misappropriation of
property, conversion, misrepresentation, or
unfair or deceptive business practices; (c) Is
currently subject to an effective injunctive
order or restrictive order relating to business
activity as a result of an action brought by a
governmental™ agency;® or (d) has at any
time within the past seven fiscal years filed
for bankruptcy, or been adjudged bankrupt
by a court, been reorganized in accordance
with bankruptcy laws, or been an officer,
director, owner, or key management
personnel or a company that has done any of
those things. If so, then the details including
who filed (whether individual or company),
location where filed, date of filing, and
courts docket number must be disclosed.

The length of time that the seller has been
selling business opportunities, and the length
of time that the seller has sold the specific

5 Which includes all public agencies including those involved with
the issuance of vocational licenses.

16 All statements relating to sections 2a-c above, shall include the
court which the action was filed in, the courts docket(case) number,
the date conviction or judgment was entered, and the name of any
government entity that brought the action.
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business opportunity being offered to the
purchaser.

4. If the seller is required to secure a bond or
establish a trust account (which will be
discussed separately under BONDING
REQUIREMENTS), the information sheet
shall either state:

“Seller has secured a bond issued
by (name and address of company issuing
bond) a surety company admitted to do
business in this state. Before signing a
contract to purchase this seller assisted
marketing plan, you should check with
the surety company to determine the
bond’s current status.” or

“Seller has deposited with the
office of the Attorney General
information regarding its trust account.
Before signing a contract to purchase this
seller assisted marketing plan, you should
check with the Attorney General to
determine the current status of the trust
account.”

5. A copy of a recent financial statement of the
seller which can be no more than
12 Months old"”. The financial statement
shall either be audited or signed under

" Most states have a requirement that the financial statement be no
more than 13 months old, instead of the 12 months required by
California law.
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penalty of perjury by an officer, director,
or owner of the company.*® Any time
during the 12 month period that there is a
material change in the financial statement
of the company, either for the better or
for the worse, a statement must be filed
with the Attorney General, as well as
included in the Information Sheet, which
describes this change.

6. A copy of the entire contract which is
utilized in selling the business opportunity.
The contract copies must be unsigned. In
most cases since not all states have business
opportunity statutes, your contracts will be
different in different states; certainly your
contracts will require different disclosure
statements in each state that possesses a
business opportunity statute. For this reason,
I recommend that you use an addendum to
each contract to be used for the specific state
that requires it only. However, most states
want any addendum to be referenced in the
contract body itself, therefore, it may be
necessary to indicate on the face of the
contract to see the attached addendum for
any states business opportunity act which
applies to your particular company. For

8 Again in this regard California varies from most states, most
states require that the financials be audited, but do not seem to force
the issue if the financials are not audited but are attested to under
penalty of perjury by a corporate official.
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instance, on the front of your contract, above
the signature line, it may be prudent to add a
line that says “see attached addendum for
California, Florida, Indiana, or Michigan” or
words to that effect.

This concludes the requirements for the
Information Sheet, | strongly recommend that the
disclosures required by the Disclosure Statements and
the Information Sheet be combined into one form. For
marketing purposes only, the fewer pieces of paper you
give to a prospective purchaser the easier it will be to
make the sale. A potential prospect is much more likely
to join a deal where he is handed three pieces of paper,
versus a deal where he is handed 10 pieces of paper.

42



ADDENDUM TO CONTRACT REQUIREMENTS

Under the business opportunity statutes, specific
items are required to be included in all contracts. The
reason that I call this section “Addendum to Contract
Requirements” and do not include it in the normal
contract section of the book is that since not all states
require this information which is more burdensome than
the information required in a normal contract. If your
company feels that it is prudent to put this information
in all contracts, it is possible to make a contract that will
be acceptable to all states, however, it may be a little
tricky and definitely much more lengthy than a standard
contract.

The Addendum (or contract) must be in at least
10-point type and must include the following:
1. The terms and conditions of payment
including the requirements for initial payment,
additional payments, or downpayment. If the
contract provides for the seller to receive more
than 20 percent of the initial payment before
delivery of the supplies, products, or services to
the purchaser, the contract shall set forth for the
escrow account established, and the name and
address of the escrow account holder, including
the name of the bank, the address, and the
account number. If the contract requires
payment in excess of 20 percent prior to delivery
of products or services, the contract shall set
forth that payment of the amount above 20
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percent shall be by separate instrument made
payable to the escrow account.

Now is probably a good time to discuss the
requirements for the establishment of an escrow
account. A contract for the purchase of a business
opportunity within the State of California (SAMP) is not
allowed to require payment of more than a 20 percent
deposit prior to delivery of product, services, equipment,
or other, unless all amounts in excess of 20 percent are
deposited into an escrow account. The money may not
be taken from the escrow account until the purchaser
notifies the escrow holder in writing of the delivery.™
Notification of delivery by the purchaser to the escrow
holder may not be unreasonably withheld. The way to
avoid unnecessary delays in the use of the funds is to
require a signature of the purchaser on a delivery receipt
and use this as your notification procedure.

2. In the contract, immediately above the place
at which the purchaser signs the following
must appear in bold type: “You have three
business days in which you may cancel this
contract for any reason by mailing or
delivering written notice to the seller assisted
marketing plan seller. The three business

9 This is an area where the California SAMP Act is much more
severe to business than are most of the various other business
opportunity statutes. Most states do not require an escrow account
be set up. This portion of the act as well as the bond/trust account
provisions are the toughest provisions of the acts for companies to
comply with because it ties up money that could otherwise be used
as working capital.
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days shall expire on (date three days from
signature)® and notice of cancellation should
be mailed or delivered to (company address).
If you choose to mail your notice, it must be
placed in the United States mail properly
addressed, first-class postage prepaid, and
postmarked before midnight of the above
date. If you choose to deliver your notice to
the seller directly, it must be delivered to him
by the end of his normal business day on the
above date. Within five business days of
receipt of the notice of cancellation, the
seller shall return to the purchaser all sums
paid by the purchaser to the seller pursuant to
the contract. Within five business days after
receipt of all such sums, the purchaser shall
make available at his address or at the place
at which they were caused to be located®, all
equipment, products and supplies provided to
the purchaser pursuant to the contract. Upon
demand of the seller, such equipment,
products, and supplies shall be made
available at the time the purchaser receives
full repayment by cash, money order, or
certified check.”

20 The statute asks for a specific date, but it has been sufficient to
merely place a statement that it expires three business days after
that which appears on the date line signed by the purchaser.

1 This does not mean where ever the purchaser deems fit to tell
the seller the products are located, this mainly applies to cases in
which the business opportunity is a large piece of equipment or a
display that is placed in a specific location.
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. Afull and detailed description of the acts or
services that the seller will perform for the
purchaser.

The seller’s principal business address and
the name of the agent for service of process
other than the Secretary of State.

The business form of the seller, in other
words, is the seller a corporation a
partnership or a sole proprietorship.

The delivery date or approximate delivery
date of the products, equipment, or supplies.

. A complete description of the nature of the
“buy-back” or “security” or “protection”
arrangements, if it is represented by the seller
that the purchase is either “secured”,
“protected” or there is a “buy-back”.

. A statement which accurately sets forth the
purchasers right to void the contract in
accordance with the following:

(@) If the
seller uses any untrue or misleading
statements to sell or lease a business
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opportunity, or fails to comply with the
properly required Disclosure statements,
cover sheet, or Information Sheet, or if the
contract does not contain the proper
language, then within one year of the date of
the contract at the election of the purchaser
upon written notice to the seller, the contract
shall be voidable by the purchaser and
unenforceable by the seller and the purchaser
shall be entitled to receive all sums paid to
the seller minus any money earned as a result
of the business opportunity, if the equipment
or product is returned in resalable condition.
If purchaser can not return all products
purchased then purchaser shall be entitled to
all sums less the fair market value of the
products not returned by the purchaser, but
delivered by the seller.

However, if the seller inadvertently has
failed to comply with all provisions of the
business opportunity statute (SAMP), and
subsequently files the correct disclosures,
upon notification to purchaser that he has an
additional 15 days period to cancel the
contract and receive a full refund due to
seller’s error, the one year period is no longer
in effect. If purchaser does not cancel the
contract within the additional 15-day period
after receipt of the correct disclosures, he
may not exercise his right to void the
contract for failure or noncompliance with
the disclosure or contract requirements of the
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act.

(b) If the seller fails to deliver the
equipment, supplies, or products within 30
days of the delivery date, unless the delay is
beyond the control of the seller, then at any
time prior to delivery or within 30 days of
delivery, purchaser may elect to void the
contract upon written notice to the seller.

9. The name of the supplier and the address of
the supplier of any products, equipment, or
supplies that the seller needs to deliver to the
purchaser to enable him to begin or maintain
his business.

As you can see this is a lot of information to be
contained in a contract, especially when it is not
information required by every state, it makes sense to
include this information only on an as needed state by
state basis.
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BONDING REQUIREMENTS UNDER THE SAMP
ACT

This is an area that significantly varies from state
to state, therefore, for purposes of this material 1 will
explain it through use of California’s SAMP Act and
attempt to explain where the other states differ. This is
one extremely sensitive area with the regulators within
each state, it is important that you seek advise from an
attorney on a case by case basis when dealing with this
issue.

Before I discuss the SAMP Act bonding
requirements and their applicability, let me explain
when California’s business opportunity statute applies to
a particular company. The SAMP Act controls when the
offer to sell occurs in California, the purchaser resides in
California, the offer to sell originates in California, or
the offer to sell is directed at someone within the State
of California.?? As you can see, it is much more broad
than assuming because you are a Nebraska company that
you do not have to comply with the terms and conditions
of the California, Utah, Michigan, or Florida business
opportunity statutes. Indeed today in our world of
global sales, how are you a corporate official going to
prevent an independent sales person from doing
business in a state which has a difficult business
opportunity statute for which you are not prepared.

22 This is one area where the States are consistent, they apply their
business opportunity act at anytime that a resident of their state
purchases or sells any qualified business opportunity.
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Again, in the current marketplace it is apparent that
companies must put the burden of responsibility on the
distributors for their own actions.

So, when is a bond required and how much is
it?? A bond is required if the seller represents that the
purchaser’s initial payment is “secured” in any way, or
that the seller provides a “buy-back” arrangement.

These terms are confusing even to the lawyers
and regulators tasked with protecting companies and
enforcing the statutes, so do not think that you must
understand them fully. In a nutshell what both of those
terms means is as follows: The_purchaser’s initial
payment is protected from loss by the seller.

The State of California has four tests they use to
determine if the sale meets this requirement. The tests
are:

(1) whether the seller will repurchase either all
or part of what it sold to the purchaser®,

2 The bonding requirements and amount vary greatly from state to
state, | can not emphasize enough the need for legal advice in this
area on a case by case basis. Additionally, each state, which
requires a bond, requires that the bond be posted in a financial
institution within that jurisdiction. With 22 current business
opportunity statutes this can become extremely expensive.

4" This test is the most confusing, it is often argued that this test
would include any refund policy, but it is my opinion that this is not
the case. In my opinion, the great state of California would never
choose to discourage a company from offering a refund policy,
quite the contrary, the State in its quest to protect the consumers
would welcome a fair refund policy. What | feel that this means is
that if a seller guarantees a purchaser that if the purchaser does not
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(2) that the seller will pay the difference
between what is earned by the purchaser and
the initial purchase price,

(3) that the seller will buy-back any goods or
products produced or fabricated by the
purchaser, or

(4) That the seller will lease products produced
or fabricated by the purchaser.

The way around these bonding requirements is
rather easy. Assuming, for the sake of argument that the
repurchase test is interpreted in the manner which |
suggest in footnote 24, a fair refund policy should never
be a problem. In fact, using the contrary argument that
this statute should be interpreted to mean that a refund
policy is a promise to repurchase either all or part of
what is sold to the purchaser, the required 72 hour
rescission policy set by the statute would always trigger
the bonding requirement. This was clearly not the
intention of the statute.

The second test is just as easily rendered
inapplicable. Never, and | repeat NEVER, make any
promises to a distributor that they will make a lot of
money. Put a statement in your policies and procedures
that clearly indicates that the individual distributor may
not make money and that the company makes no
guarantees or warranties of income or income potential.
This is critically important in several different areas, but
it comes up most often in misrepresentation claims.

resell a product (as in the vending machine scams) the seller will
buy it back at no loss to the purchaser. This is much different than
a refund policy for dissatisfied purchasers.
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Test three and four are only problems if you are
selling a product that allows a distributor to make
something that can be resold. If this is the case, make
no promises of the companies desire to repurchase or
lease anything made. This is an atypical scenario in
modern MLM’s. Those of you familiar with the
chinchilla farms of the 70’s, in which companies
promised to purchase the tiny pelts of slaughtered
animals from the distributors who raised them, will
understand where the need for these two prongs came
from. Hopefully, those operations have ceased to exist
forever and these tests should not be a problem for you.

If a bond is obtained a copy of it must be filed
with the Attorney General; if the company chooses
instead to obtain a trust account (generally an
irrevocable letter of credit) the pertinent information
regarding the account must be provided to the Attorney
General.

The bond or trust account must be in favor of the
State of California for the benefit of any person who is
damaged by any violation of the SAMP Act, or by the
seller’s breach of contract. What this means is that
persons who feel that they have been damaged by a
companies violation of this act can make a claim to the
State of California, and if proven, they may recover
from either the bond or the trust account.

The amount of the bond requirement varies

greatly depending on a few factors. These factors are
the total amount of the “initial payment” of all SAMPs
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sold during the previous year, and the amount of time
the company has sold the SAMPs. The minimum
bonding requirement based on the sales factor is
$50,000 and the maximum bonding requirement based
on the sales factor is $300,000. The bonding
requirement for new sellers, within the first six months
of sales, is $50,000 no matter what the amount of sales
is during that period. The amount must be adjusted at
the start of the seventh month utilizing the sales factor.

This can add up to a lot of money, now imagine
having to post this type of bond in 22 separate states. It
would be unbearable for almost any company, and
impossible for most as well. That is why it is important
to carefully structure your company policies and
procedures so as not to trigger bonding requirements.
As of this date, | know of only one MLM that has ever
posted a SAMP bond in California, and that was by
stipulation with the State in a settlement of a lawsuit. |
am, however, aware of several that have posted similar
bonds in the State of Florida to avoid problems, whether
they felt that they needed to or not. This type of action
becomes a judgment call for frugal businessmen and
businesswomen.

It is important to note that just because a
particular business opportunity act, such as the SAMP,
may apply to your company that does not necessarily
mean that the bonding requirement also applies. In
cases in which the bonding requirements do not apply, it
may be wise to register with the business opportunity
statute and provide the purchaser with the applicable
disclosures and information. Again this is an evaluation
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that should be made on a case by case, state by state
basis.

As you can surmise from the discussion above, |
am not of the opinion that a well-planned MLM should
ever have to post a SAMP bond. However, in order to
continue the discussion thoroughly to its logical
conclusion; let us assume that a bond is required for
your company.

It is my opinion that business opportunity
statutes would not apply to most MLMs if they were
structured correctly. Unfortunately most are not, and
the various states almost invariably raise this issue with
the filing of an action. It is not so much a violation of
the laws that get the company into trouble, but a failure
to implement, follow, or enforce their policies and
procedures, which will be discussed later in the book.
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UNFAIR AND DECEPTIVE TRADE PRACTICES
LAWS

Every state has a law or several laws dealing
with the topics of unfair and deceptive trade practices.
In addition to the states, the Federal government has
also enacted statutes that prevent unfair and deceptive
trade practices. Recently, it appears to be the statute of
choice for the Federal Trade Commission, as evidenced
by the numerous newspaper articles about FTC
investigations and lawsuits, including everything from
exercise equipment, to office supplies, cigarettes, airline
manufacturers, and travel agencies. And all of this has
been within the last 90 days. So what are unfair and
deceptive trade practices, and how do you avoid them?

A typical statute regarding unfair and deceptive
trade practices is very broad, and can be invoked in
numerous ways. Most of these statutes relate to unfair
competition, price fixing, monopolies, and fraud. The
most typical issue with regard to an MLM is concerning
misrepresentations of earnings or potential earnings, or
misrepresentations of what a product can do for the
purchaser. The position of the FTC, which is reinforced
by the states, is that random disclaimers of potential to
make no income or very little income as a result of the
venture is not sufficient to justify claims of large
earnings. Additionally, disclaimers of product
performance variances, in the opinion of the FTC and
the states are not sufficient to justify claims of miracle
product potential.
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Since the basic tenet of an MLM is independent
sales people, and not total company control of its sales
organization, this is one issue that seems to arise often.
Salesman will be salesman; people will do what it takes
to make the sale, especially when that means money in
their pocket. So what can the company do to protect
itself?

First, to provide adequate protection both from
the purchaser and from government scrutiny, | would
suggest setting up some type of verification process.
What | mean by that is a program, in writing, where the
company contacts purchasers and asks them very simple
direct questions about what they were told when they
purchased the opportunity or the product. If the answers
that come back are not acceptable to the company, the
company should contact the purchaser and explain to
them that they may have been given improper or
inadequate information and the company then provides
the correct or more accurate information to the
purchaser. At this point the company should either give
the person the opportunity for a refund or provide some
additional consideration to the purchaser for their
trouble.

This procedure actually serves several purposes.
It serves the purpose of avoiding individual lawsuits by
purchasers that claim the only reason they joined or
purchased was because misrepresentations were made to
them. By following this procedure, the company will be
obtaining a signed document from the purchaser that
states that there were no misrepresentations made to
them. Don’t get me wrong, there will still be unhappy
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purchasers who raise these type of claims and even
those that file lawsuits, but this will significantly
undermine their efforts, and damage their credibility.
Even if the purchaser is mailed the questionnaire and
chooses to not fill it out and return, the company will
have a copy of the letter sent in the individuals file,
which will prove extremely helpful in any litigation.

For obvious reasons this type of program will
also prove extremely helpful in avoiding regulatory
scrutiny; since the company has evidence that it did not
misrepresent to purchasers and that any purchaser that
felt misrepresented or may have later felt misrepresented
was given correct information and given a chance to
raise any concerns they may have had.

This approach can also prove extremely helpful
in marketing and increasing sales. It shows purchasers
and distributors that the company truly cares about them
and the products that it sells. All to often in MLM’s the
perception of potential purchasers is that the company
will get my money, ignore me, eventually take all the
money and run. This type of hands on approach, from a
caring company, if approached properly can work
wonders in ensuring that people will be pleased with
their purchase; hopefully, being satisfied and proud of
their decision to purchase from your company, they will
tell others of the company’s loyalty and concern and
bring the company an increase in sales both directly and
indirectly. After all isn’t the aim of any company to
increase profits and avoid lawsuits? Why would you
choose not to put some safeguard such as this into your
policy? Yes, it will cost a few extra cents, but the cost is
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minimal, and becomes even more di minimis when you
consider the costs it may save in fighting against the
individual lawsuits and government actions.

Second, if the company discovers that a
distributor is making incorrect claims regarding the
company’s products or services, take immediate action.
The action does not necessarily mean discontinuance of
their distributorship, merely a counseling on how to
properly represent the company’s products and services.
If the misrepresentations continue, remember this motto;
the good of the many outweigh the good of the few. In
order to protect the company, action must be taken to
stop the individual distributors from making
misrepresentations.

Third, from the company’s standpoint, it is
important to let the distributors know what they can and
can not say about the products and services.
Standardized overheads for presentations is one
suggestion, or outlines for presentations is another. Stay
away from scripts! If a distributor is forced to use a
prepared script for presentations of the company’s
products or services, you may find that you have worked
yourself into a trap, which I will call the “employee
trap”, which will be discussed in the next section on
Independent Contractors.

The most common misrepresentations made by
distributors are those of potential earnings claims.
While the claim may be accurate as to the amount the
individual distributor him or herself made, it usually
does not represent an accurate portrayal of what a
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typical distributor can expect to make. The safest way
to avoid claims of misrepresentations of earnings or
earnings potential , albeit not the most lucrative in terms
of generating sales volume, is simply to not make any
claims. If people think they can make money, they do
not need to be told how much, if they don’t see potential
from the presentation of the product or service they
probably won’t join anyway. If you feel that you must
make claims of earnings potential through testimonials,
be aware that taking “heavy hitters” or top earners as a
representation of what all people may earn is considered
a violation of deceptive trade practices statutes. The
reason for this is simple, those distributors who are top
earners are never a fair representation of what the
majority of distributors will actually earn.

In a typical MLM, there are exponentially more
people at the bottom of the earnings scale than at the
top. This fact must be disclosed to potential members
with some detail. | recently watched a television
infomercial in which claims were being made by top
performers in this gentleman’s program about how much
money they made and how incredibly fast they were
able to do it. It changed all their lives, now they are
driving the nicest cars, owning yachts, and living in
mansions; some as rapidly as 3 weeks, and of course all
of these fabulous belongings were in the background as
they walked around talking. Does it sound incredible to
you, well that’s because it is, incredibly untrue, and an
incredible misrepresentation. At the end of the show
there was a disclaimer in small print, that said that the
claims made in the program are not to be construed as
typical, most people will never achieve these levels of
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earnings and in fact many of the people who gave
testimonials were paid actors and not even participants
in the program being offered.

Even considering that all of the people who gave
testimonials on that show were actual members of the
program and had made the earnings claimed, in my
opinion that small disclaimer at the end of the show
would not have been adequate to avoid either state or
federal lawsuits. In fact in recent litigation, the Federal
Trade Commission argued that an equal ratio of
disclaimers to earnings claims (in other words a program
that for every time that earnings claims were made
another notice was given that many people will make
little or nothing) was still inadequate and a violation, if
all earnings claims were not a fair representation of the
majority of distributors. There was no ruling made on
this issue, and in my opinion the FTC argument in that
case would not survive judicial review. The rule which
the FTC is trying to create is quite easy to follow: If you
make earnings or performance claims they must be
representative of the majority of participants in your
program. If the claims are not a representation of the
majority of distributors, then it must be disclosed to the
listeners what the average or majority of distributors do
earn. Follow this rule and you should be able to stay
out of trouble with the government on this issue.

Likewise the safest way to avoid claims of
misrepresentations of product potential is to not make
any, merely demonstrate the product and let it stand on
its own merits. Sure claims of miracle potential will
generate more sales, but it may also result in civil

60



penalties, refunds and legal fees.> Ask yourself it is
really worth the risk. The same rules apply as above,
and | have seen these types of misrepresentations on
infomercials too. You know the ones; | lost 30 pounds
in 3 days using this miracle product, or | got in the best
shape of my life using this easy exercise product for 7
days and never broke a sweat. These are all products
that 1 wouldn’t mind having, if they existed.

This brings up an interesting question, how do
these infomercials get away with it, since the same ones
are on week after week. | can only answer this question
by saying that | do not know. I can only speculate that
enough people see through them that very few ever buy,
or rather that those that do either expect it not to work or
are so embarrassed that they bought into the hype that
they do not complain. Or still yet, the regulatory
agencies just do not have the manpower to go after
everyone they feel is making misrepresentations and
eventually if the companies survive, they will be
investigated. | like to think that it is a level playing
field in the business world, but recent events have
shown me that the reality of the situation is quite
different. The government can pick and choose who
they attack and when, and they do not need any rhyme
or reason. That is why it is so important to keep your
program clean from the beginning.

% In a recent non-MLM action filed by the FTC, they went after
several exercise equipment manufacturers stating that they had
made deceptive claims of weight loss potential regarding their
products. | do not know the legal costs incurred by these
companies, but | assure you it was not cheap.
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The safest way for you to avoid claims of
misrepresentations of earnings potential or product
performance is to tell the truth. You could probably get
away with misrepresentations for quite some time before
getting caught, but it just does not make sense to
knowingly break the law with the idea that “I won’t get
caught”. Be smart, be honest, build a lasting venture
with a loyal distributor base, you will be surprised with
the incredible benefits you will derive from this type of
quality operation.
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MAIL FRAUD AND TELEPHONE
SOLICITATION FRAUD ISSUES

The government has a few tricks up their sleeves
that people sometimes take for granted. If you are using
the U.S. Mail or the telephone to solicit members or sell
products and are misrepresenting those products or
services they can prosecute you under Federal Mail
Fraud statutes or FCC telephone regulations. This is
also the case if the Federal government thinks that you
may be operating an illegal pyramid scheme by use of
the U.S. mail.

So what does “use” of the U.S. mail mean?
Well, if you are shipping products through the mail, or if
you are receiving checks through the mail, or sending
out advertisements through the mail, that is considered
to be “use” and unfortunately all that it takes to trigger
the statutes.

Based on that explanation, it should be easy to
figure out what doing business over the telephone
entails. Any business over the phone, from solicitation,
to order placement, to verification of orders is
considered “doing business”. This is not inclusive of
telemarketing, however it is most prevalent in a
telemarketing arena, and usually is not applicable to
network marketing since the company rarely does
business over the phone.

These laws are generally not a problem for
MLM’s simply because if the government is out to get
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an MLM there are usually more direct avenues of attack.
However, if your distribution base decides that they can
more rapidly solicit or sell by mass mailings or
telephone?, or massive fax broadcasts, these statutes

may apply.

Recently | heard of a case in which a company
was under a preliminary administrative investigation®’
by a state government agency. The company thought
that things were going well, since they had been very
careful to do things right and tell the truth in their
business dealings. The company, unbeknownst to them
had some overzealous distributors that would say
anything to get people to presentation meetings, and one
of these distributors was really aggressive with
telephone solicitations. He called hundreds of numbers
each weeks to really try to build, he made up whatever
he had to in an attempt to get people to meetings.

Well as fate would have it, one such call was
placed to the person in charge of the investigation. The
investigator feigned interest to keep this individual on
the phone, the longer he talked the more incredible
claims the distributor made, telling him he had to see it
to believe it, it was the deal of a lifetime, “imagine if
you can, paying off all your bills in 24 hours, and
changing your life forever in a matter of days, and all
through the work of others, you need not do anything
but attend this short meeting and join the program”. The

% Telephone statutes also include facsimile messages, since they
use the phone lines as a medium.

2" No lawsuit had been filed by the administrative agency, they
were merely conducting preliminary investigations.
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investigator was not amused” and confronted the
company with these claims the following day.

The company neither had knowledge of nor
condoned the statements of the distributor, yet they had
to jump through hoops to convince this investigator that
it was an isolated incident and the distributor would be
terminated. Luckily this story ends well, the company
was indeed cleared of any wrongdoing and no lawsuit
was filed against them. However, on more than one
occasion from what | understand the investigator
threatened them with at least one count of telemarketing
fraud for the actions of this distributor. Really there is
no way to avoid this type of problem other than to
monitor through verification questionnaires as discussed
previously, and to take appropriate action against
unscrupulous distributors.

One other way to avoid trouble of this nature,
and the best way, is to maintain a healthy regulatory
relationship in all other aspects of your business. All
regulators, although some will never admit it, know that
a company can not control all of it’s sales force and will
grant some leeway if the company takes appropriate
action when something illegal or unethical is brought to
their attention. In this regard an MLM is no different
than your average carpet or shoe salesman.

%8 Actually he probably was amused, it was the company that was
not laughing.
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These types of statutes should be the least of
your worries, but you should be aware of their presence
and protect yourself accordingly.
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POLICIES AND PROCEDURES

If there is one area of MLM law that | can
honestly say is near and dear to my heart it would be the
area of compliance with the laws which I here term
simply “Policies and Procedures”. This is the area
where most MLMs fail miserably, which in turn causes
distributor complaints, which cause investigations,
which ultimately causes lawsuits that raise the
allegations and violations referenced throughout this
material. Yet this is the easiest of all areas for a
company to control and establish.

It is very important to have a strong policy
manual that provides for compliance with the various
laws, including the “Amway” rules, misrepresentation
rules, financial disclaimers, and discipline and
termination of distributorships for violations. Most
companies have such a manual. So then, why do | say
that most companies fail in this regard?

It is not enough to possess a quality manual, the
provisions of the manual must be enforced. | have
spoken with over a dozen different MLMs
representatives within the last two weeks and | feel
confident in saying that only two of them enforce the
provisions in their manual. In one specific instance last
week, | saw a policy manual that spelled out the
requirements of the Amway rules; 70% and 5 retail
sales, and stated that they would be strictly enforced.
About an hour later, while reviewing their materials |
noticed that the marketing plan itself stated in numerous
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places that the requirements for monthly qualification
for override bonuses and commissions were only 2 retail
sales. Their own marketing plan contradicted the
Policies Manual. This is just sloppy, and unhappy
distributors will figure this out and use it against you.?

I saw another company recently that practically
bragged in their policy manual that they paid
recruitment fees, a clear violation of pyramid statutes.
In my view this particular company did violate pyramid
statutes, their boasting was correct, they indeed pay
commissions to distributors strictly for the recruitment
of others into the pyramid. Suppose, however, that it
was just a semantic error and they were not actually
paying recruitment fees, by the sloppiness in their own
manual could be the icing on the cake to gets the
company shut down.

Enforcement of the Policies and Procedures is
the biggest area where companies fail. They overlook
misrepresentations and lies told by distributors to recruit
other distributors or to sell products. The justification
that a company uses for looking the other way is loyalty
to the distributor base. This is a cowardly disguise for
the simple fact that the misrepresentations made by the
distributor has made the company money and the
company can look the other way as long as that happens.
This is the cold hard truth, and it is totally unacceptable.
This is the greatest area of failure for MLMs, without

% n actuality, | see no problem with only requiring 2 retail sales
in this company’s particular case, but if the policy is not stated
consistently there most definitely could be problems.

68



question. The philosophy of company’s must change,
and distributors must be made responsible for their own
actions. Only when this dynamic change takes place
will the regulatory agencies stop their assault on the
MLM industry, and possibly assist the companies in
getting rid of the scam artists and unscrupulous
distributors that join the ranks of the legitimate
marketers.

I have heard two separate states Attorney
Generals (AG) ask company representatives in the last
few months the same question, “What did you do when
you received a complaint that a distributor had made
misrepresentations when selling to someone?” The
answers were what | had expected, but not what the AG
wanted to hear. The answers were, “we refunded the
persons money”, and “we refunded the persons money
no questions asked”. Note that nowhere in the answer
was it referenced at anytime that any type of action was
taken against the misrepresenting distributor, yet the
company had a very solid policy in this regard. The
policy was ignored in both cases.

The next thing the AG wanted to know is “how
do you know that the person who misrepresented did not
misrepresent to others he may have sold to?”. The
answer was “we haven’t had any complaints from
anybody else”. Again, not the answer the AG wanted to
hear. What they were looking for was some sort of
investigation or better yet a verification process as
discussed previously in the section on Unfair Trade
Practices and Misrepresentations.
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These things are quite easy to implement and
follow-up on, it is just a matter of doing it, and doing it
consistently. The implementation and enforcement of
strong policies will prevent a ton of legal headaches and
heartaches. It just makes good business sense in the
long run.

Another issue regarding Policies and Procedures
that | see many companies failing miserably is what |
like to call “timing”. On the back of almost all MLM
distributorship agreements that | have seen, there is a
line that states that the person signing the agreement will
be bound by all provisions of the Policy and Procedures
manual, and another line that states that the refund
policy is that as described in the Policy and Procedure
manual.

This is all well and good, except for one small
matter: TIMING. I can not think of a single company
representative that | have spoken to or reviewed
materials for that provides a Policy and Procedure
manual to a person prior to the time that the person signs
the distributorship agreement. The reason for this is
obvious, these manuals are expensive, and the
applications are inexpensive. The distributors carry
around applications for when they recruit someone, they
get it signed, get the check, send it all to the company,
and the company sends the new distributor their kit and
a Policy and Procedure manual. This procedure is
standard industry wide.

So, let me ask you, how can you expect a state or
federal regulator to listen to the argument that you have
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policies and refund policies that you enforce, and that
the distributor signed off on these policies when joining,
when in fact the distributor did not even see the policy
manual® until some time after signing the form.
Logically any signature referencing materials that the
person had not been given would not be enforceable,
and would defeat the whole purpose of the agreement.
This is another area that very easily can be avoided.
Change the forms!

Unfortunately, the same forms that were created
20 years ago are still being used today, because like
everything else in Network Marketing, they have been
cloned from company to company. The forms have
never been created to satisfy the situational requirements
of the various companies on an individual basis. This
process would not take more than a few hours and may
save a lot of time and money in legal expenses in the
future. How hard would it be to take the information on
the back of the forms and update it to reflect the manner
in which you actually operate?

For the distributor, it is important to read the
Policy and Procedures manual of the company, so that
you know what the company standards are and what is
expected of you. | know that most of you will never
read them, because you do not think the company will
enforce them anyway, so | will say no more on the
subject. I may sound like a cynic, but remember, as a
lawyer | see a lot of the ugliness of Network Marketing
and not all the glitz and glamour that you successful

% Or at least did not possess it.
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distributors see. It all too often only gets to the lawyers
when it is too late, whereas it should get to the lawyers
for review when it is still early enough to make a
difference.

This is not to say that you should have your
attorney make your company policy decisions, that is
the job of the officers of the company. What | am
saying is that you should have your attorney review your
policy decisions for comment on potential legal pitfalls
or proper wording. Do not take your Policy and
Procedures manual lightly. It is a terrific tool for any
aggressive regulator to use against you, and it is awfully
hard to deny things that are written in your own manual.

Policy and Procedures issues are the ones that
the company has the most control over. It is almost
impossible to prevent an aggressive regulator or
distributor from filing claims against your company for
violations of statutes, but on the contrary, it is simple to
prevent them from filing an action against your
company for violation of a strong policy manual that the
company actively enforces. Take the time and go the
extra mile.
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GENERAL CONTRACT MATTER

In general, all contracts for each specific
company will have unique requirements. It is important
to review your distributorship contract and your product
purchase contract with an attorney prior to making sales.

Some information that all contracts will require
follows:

1. The name and address of the party entering
into the contract.

2. The name and address of the seller.

3. The signature of the party entering into the
contract with the seller.

4. The purchase price.

The refund policy.

6. Any assignment rights which may be
applicable.

The property or right which is the subject of
the contract.

8. Any other important terms.

o

~

I suggest that the refund policy appear on the
front of all forms rather than the back. The best
place for it to appear is just over the signature
line. This way there can be no question as to
whether the party signing the contract is aware
of the policy or not.
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CONCLUSION

The future is bright for network marketing
companies, with several new exciting products on the
market today and more new ones due out any day now.
Let us all work together to make sure that these
companies grow strong and last a long time.

The companies can do this by actively following
all regulations and establishing strong, yet fair, policies
and procedures for distributors. Companies must take
action and enforce these policies when violated by an
individual distributor. Companies must also tell the
truth to its distributor base with regard to earnings and
quality of products.

The distributors can help insure the success of
these new companies by working with the company and
following the policies set out by the company. The
distributors must also tell the truth to their new
prospects and provide support for their existing
downlines.

The time has come for the industry to make the
distributors responsible for their own actions. You as a
distributor are an Independent businessperson, you are
able to set your own goals, your own hours, and your
own strategy. Conduct your business as you would
expect any employer to conduct themselves toward you,
with pride and dignity. Do this and the fruits of your
labor will begin to show.
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Good luck in your business. May you all be
successful and happy, and may you achieve all of your
dreams.
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REVIEW OF CURRENT TRENDS

While nearing completion of this book, | was
asked by a friend what current trends I see in network
marketing, and if any companies stand out in my mind
as potential future industry leaders.

So, I thought I would add a short review of what
I see happening in the network marketing industry and a
few companies that | think will lead the way.

First and foremost, companies are getting away
from the front-loading mentality. Companies are
focusing on sales to end-users rather than the tradition
where the majority of sales are being made to
distributors. In fact, federal regulators seem ready to
attempt to impose a requirement that 50% of all sales
must be to persons outside of the network.

Network marketing companies are also focusing
on the necessities of life rather than on luxury items.
This trend may be a product of a more skeptical society,
unwilling to take a chance on luxury products not
marketed by the mass media.

There are a few companies that truly stand out in
my mind as having all the ingredients necessary for
phenomenal success. Below is a brief description of the
company, its products, and the reasons that I think it will
be a huge success. The opinion listed is my own and not
that of the company about which it is written.
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LOCALNET COMMUNICATIONS: Thisisa
company out of Jacksonville, Florida, which deals in
telecommunications products. The company has the
typical long distance telephone product, however, they
have also taken the extra step of procuring exceptional
rates on local phone service.

The company also features technology that
should make them a global success. They have a
product, which utilizes a technology that is called
“twisted pear”, which combines the telephone, the
internet, the television, and shopping. This product will
make video-conferencing something that hundreds of
thousands of people throughout the world will have
access to at an affordable price.

LOCALNET COMMUNICATIONS appears to
be positioned as an industry leader for the next century.
The reasons that | think this company will be successful
are product selection; product capabilities; and retail
sales. There is nothing to stop this company from rapid
global expansion and global success.

POWER TECH NETWORK: This is a company out of
Tustin, California, which deals in the previously
untouchable field of electrical power. The company will
provide its customers with reduced rate power along
with highest quality energy saving devices.
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The company has teamed up with major power
providers and electrical service specialists to change the
face of the power industry.

As of the publication of this book, California
was the only state that had implemented deregulation of
the electrical industry, however, by the end of 1999, all
states will have some form of electrical industry
deregulation implemented. POWER TECH NETWORK
intends to open each and every one of those states as
they deregulate, and through the channels of network
marketing generate massive volume with which to
purchase electricity for its customers.

The reasons that | think POWER TECH
NETWORK will be so successful are that deregulation
of an industry happens only once in a lifetime; the
customer base is huge (with volume twice the size of the
telecommunications industry); and the product is used
by almost every home or business in the country.

Both of the companies listed above have one
other extremely important aspect to them that should
keep regulators at bay. THERE IS NO COST TO THE
END CONSUMER OF THE PRODUCT TO SIGN-UP
FOR SERVICE; customers may sign-up for the phone
service of LOCALNET, or the electrical service of
POWER TECH, and begin recognizing the savings on
their monthly bills without any cost at all. This will
create a huge non-distributor customer base, | believe
both companies will have customers bases larger than
any ever seen in the history of network marketing.
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Both companies also include an intangible that
often goes overlooked in network marketing. They both
have a core group of leaders that believe that their
business would not exist without customers and that the
customers must be the most important ingredient to their
success.

One other industry that I think will have an
emerging successful company in network marketing is
the travel industry. | do not know of a company
currently that I would recommend, however, someone
will figure out how to properly harness the tremendous
potential of this industry to the satisfaction of the
government.
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GLOSSARY OF COMMON NETWORK
MARKETING TERMINOLOGY

MLM- (Multi level marketing) A network marketing
company which pays commissions out to independent
sales personnel through several levels of
distributorships.

FRONTLOADING- A process by which a network
marketing company makes large quantities of product
available to distributors for resale as part of their initial
purchase. This procedure enables the seller to make
larger commissions, while usually ending up with the
purchaser becoming stuck with unused products.

UPLINE- Those distributors above you within an
organization in direct line of succession. This will only
include one person for every level in which you are
removed from the company itself.

DOWNLINE- Those distributors within an organization
below you in direct line of supervision. These people
are the heart and soul of any network marketing
organization, a strong downline means strong income
potential for the individual distributor.

BUSINESS OPPORTUNITY- simply put, an
opportunity to operate your own business. Every
network marketing distributorship is a business
opportunity by its very nature and design. It is
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important to note that just because a distributorship is a
business opportunity it does not necessarily fall under
any applicable Business Opportunity Statute. These
statutes are very specific and only apply when the
requirements have been met.

DISTRIBUTOR KIT- this kit may take several different
names, but they are all very similar. The law allows a
company to sell a low price, at cost, kit to be sold to
distributors to allow them to sell the company’s
products. This Kit generally contains marketing
materials and initial sales aids. The company is
prohibited from paying out any commissions on this
amount.

GENEOLOGY:- this is a listing of all downline
organization for a particular distributor. This list can be
extremely valuable to a distributor in both monitoring
and maintaining his or her organization.

70% RULE- A rule established by the courts which
requires a distributor to certify that they have sold 70%
of all inventory which they previously purchased before
they will be allowed to purchase additional inventory.

RETAIL SALES- Retail sales are sales of products
made to persons outside the network marketing
organization. Some states allow sales made for personal
consumption to be counted as retail sales, others do not
include these purchases as retail sales. Retail sales are
extremely important to the continued success of any
network marketing company.
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PYRAMID SCHEME- An illegal mechanism in which
money or other valuable consideration is paid to a
person for the recruitment of others. Although a
legitimate network marketing company structure
resembles a pyramid it is differentiated by the product
sales (retail). It is important to note that the actual
structured appearance of an entity is not the determining
factor as to whether it is an illegal pyramid, our system
of government is itself structured like a pyramid, as is
every major corporation in the world.

MARKETING PLAN- The system by which
compensation is paid out in an MLM. This marketing
plan will consist of an explanation of the levels, the
commission payment plan for each level, and the
qualifications to reach the various levels.

PRELAUNCH- A system used by most MLM’s when
the company first starts operations. During prelaunch
the qualifications to reach the various levels are
generally lessened, thus making it easier for the initial
distributors to begin growing their business faster and
easier.

INDEPENDENT DISTRIBUTOR- In all network
marketing, the sales force consists of Independent
Distributors; these distributors are paid commissions
only by 1099 and are responsible for all of their own
taxes. The company does not exercise day to day
control of these individuals and they are free to work the
business or not work the business as they so choose.
These distributors are not employees and can not bind
the company in contracts.

82



ATTORNEY GENERAL- the Attorney General is an
elected state official, who is the highest-ranking attorney
in the state, or federal government. The attorneys
referenced in this material are state attorneys, which
carry the title of Assistant Attorney General. The term
Attorney General was used for ease of explanation only,
referencing the office in which they operate.
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CHECKLIST FOR DISTRIBUTORS

Do | like the product or products offered
by the company?

Do | like the marketing plan, and
compensation system offered by the
company?

Have I read the application thoroughly
before signing?

Have any promises of great wealth for no
effort been made to me, and if so have |
checked out how many people actually
achieved this level of success?

Do | see future success for this company?

Have | done a due diligence check-up on
the company?

Can I sell the products with an honest
sales pitch?

Did I sleep on the idea for at least one
night?
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CHECKLIST FOR MLM COMPANY
Do we have a legitimate product?

Do we have a good compensation plan
for distributors?

Have we filed to do business in our state
of domicile?

Have we obtained all proper business
licenses?

Have we established clear-cut Policies
and Procedures?

Have we reviewed all forms for accuracy
in substance?

Have we reviewed our program with an
attorney for compliance with the various
statutes regarding our company?

Do we have a mechanism in place for
dealing with distributor complaints?

Do we have a mechanism in place for
dealing with violation of policies by
distributors?

Open the doors and good luck!
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